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JUS NATURALE REDIVIVUM. 1 

' I "O defend a doctrine of natural rights today, requires either 
-*- insensibility to the world's progress or else considerable 
courage in the face of it. Whether all doctrines of natural rights 
of man died with the French Revolution or were killed by the 
historical learning of the nineteenth century, everyone who 
enjoys the consciousness of being enlightened knows that they 
are, and by right ought to be, dead. 2 The attempt to defend a 
doctrine of natural rights before historians and political scientists 
would be treated very much like an attempt to defend the belief 
in witchcraft. It would be regarded as emanating only from the 
intellectual underworld. And yet, while in this country only 
old judges and hopelessly antiquated text-book writers still cling 
to this supposedly eighteenth century doctrine, on the Continent 
the doctrine of natural law has been revived by advanced jurists 
of diverse schools, in France, Germany, Belgium, and Italy, and 
stands forth unabashed and in militant attire. 3 

1 Read before the Conference on Legal and Social Philosophy, Chicago Uni- 
versity, April 10, 1914. 

* Thus in an address before the American Historical Association, Dr. James 
Sullivan referred to popular discussion of inalienable rights as only serving to 
"illustrate the wide gulf which separates the scholarly world from the general 
public. The world of learning has long abandoned the state of nature theory." 
(Report of the American Historical Association for 1902, pp. 67-68.) The as- 
sumption, however, that with the fall of the 'state of nature' theory, all ques- 
tions of inalienable rights are eliminated, is quite gratuitous and in no way borne 
out by Dr. Sullivan's own evidence. 

3 One of the first to point out that the historical school of jurisprudence had not 
really succeeded in refuting the standpoint of natural law, was Stammler, in his 
Ueber die Methode der geschichtlichen Rechtstheorie (1889), pp. 4, 28-48. Since then 
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There are, of course, important differences between the new 
and the old brands of natural law, which show that the attack 
on the old natural law was not without some justification. Yet 
the name 'natural law' is not inappropriatelyapplied to the new 
doctrines, which are, in essence, a reassertion of the old in a form 
more in harmony with modern thought. That this reassertion is 
scientifically possible I shall try to show by a critical examination 
of the four usual arguments against the theory of natural law, 
namely, the historical, the psychologic, the legal, and the meta- 
physical. 

The first and most popular argument is the historical one. This 
argument assumes that the old doctrine of natural law rested on 
a belief in the actual existence of human beings in a state of 
nature prior to organized society ; and as history has not shown that 
such a state ever existed, natural law falls to the ground. To 
this very simple argument the reply is that the old doctrines of 
natural law rested on no such foundation. Even Rousseau 
disclaims it in his maturer work, as is well known to those who 
take the unusual course of actually reading his Contrat Social. 
When Grotius, Hobbes, and their followers speak of a state of 
nature they do not as a rule mean to refer to a past event. The 
'state of nature' is a term of logical or psychologic analysis, 
denoting that which would or does exist apart from civil author- 
he has pressed his conception of "natural law with a changing content" in all his 
important works. See his Wirtschaft und Recht (2d ed.), pp. 165, 176, 181, 456, 
and Lehre von Richtigen-Rechte, pp. 93 ff., 196 ff., also L. v. Savigny, Das Problem 
des Naturrechts, in Schmoller's Jahrbuch, 1901. Similarly Del Vecchio, in the 
three works now translated under the title, The Formal Basis of Law: Rensi, II 
fondemento filosofico de diritto (1912), Platon, Pour le droit naturel (191 1), and 
Charmont, La Renaissance du droit naturel (1910). On the positivistic side, 
Axdigo-Sociologia (1886), pp. 50 ff., and La Morale dei positivisti (1901), I, Pt. II, 
ch. I. Jung, Problem des natilrlicken Rechts (1912) and Cosentini, La Reforme de la 
Legislation Civile (1913), I, ch. II. I omit Herbert Spencer, for his arguments as 
to the nature of 'absolute justice' are substantially of the eighteenth century type. 

Influenced even more by purely legal than by philosophical considerations, are 
Hennebic, Philosophie du droit et droit naturel (1897); Picard, Le droit pur (1899); 
and Saleilles, Ecole historique et droit naturel, Revue trimestrille du droit civil, I (1902). 

In England Pollock has been prominent in appreciating the importance of 
natural law doctrines; see his Expansion of the Common Law, lecture 4, Continuity 
du droit naturel, Annates internationale d'histoire (1900), sec. 2, and Journal of the 
Soc. for Comparative Legislation (Dec 1900). 
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ity. It is logically, not chronologically, prior to the 'civil state.' 
Similarly the 'social contract' is not a past event, but a concept 
of a continuous social transformation. 1 

There is, doubtless, a good deal of a priori history to be found 
in seventeenth and eighteenth century thought. But consider 
the general and now almost classical belief that human progress 
passes through certain necessary stages, and that by the proper 
handling of our scant and crude information about certain savage 
or primitive races, we can reconstruct the universal history of 
mankind. Is not this likewise a priori history? Yet, would it 
be fair to reject entirely a legal philosophy such as Kohler's for 
no other reason than that it assumes a necessary succession of 
matriarchal and patriarchal stages which, from the point of 
view of scientific history, are entirely mythical? The essence of 
the old natural law was an appeal from the actual or merely 
existing to an ideal of what is desirable, or ought to be, and 
historical considerations alone will not settle the matter. 

It would be absurd, of course, to deny all value to historical 
study as an aid in the correction of the aberrations of the old 
natural law theories. Historical study has helped to break 
down what might be called either the absolutism or the pro- 
vincialism of the old natural law, under the aegis of which people 
assumed their own local ideals to be valid for all times, places, 
and conditions. But historical study has been only one of the 
elements which have brought about our cosmopolitan thought. 
The widening of human geography by purely physical means, 
the increased ease of communication between different peoples, 
the more intimate acquaintance with oriental and other types 
of social life, are other and in some respects even more im- 
portant elements. I dwell on this point because sober reflection 
will, I think, show the historicism of the nineteenth century to 
be in some respects more mischievous than the rationalism of the 

1 This comes out most clearly in Kant, who discusses the whole matter on purely 
ethical postulates. That Hobbes, also, kept free from historical assumptions is 
clearly brought out by Dunning, Political Theories, vol. 2. There are two or three 
passages in Locke and one, at least, in Kant, — not to mention Rousseau's immature 
discourse, — in which the 'state of nature' is spoken of in the past tense. But 
these lapses into the common way of speaking cannot be shown to have had any 
influence on the general ideas of Locke or Kant. 
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eighteenth. Indeed, in the writings of Hegel, Karl Marx, and of 
the German historical school of jurisprudence, the real nature 
of historicism as an inverted or romantic form of rationalism 
becomes apparent. The absolute, the system of production, and 
the Volksgeist simply take the place of ordinary human reason. 
They function in an entirely a priori rationalistic way. Instead of 
refuting the normative standpoint of the old natural law, these 
writers substitute an unconscious natural law of their own. 
Instead of the revolutionary dogma of the complete plasticity 
of social institutions, they substitute the equally absurd conserva- 
tive dogma of the futility of human effort. Even the English 
historical school of jurisprudence has been"shown by Professor 
Pound to be guilty of the same offence of setting up its own 
idealization of the prevailing system as necessarily valid for all 
times. 1 The great enemy in our field is not rationalism, but 
perfectionism, i. e., the idealization of a particular state as the 
definitive universal goal, whether that state be the supposed 
condition of the Hebrews before the monarchy, the system of 
equity in Lord Eldon's day, the Prussian state of the time of 
Hegel, or the even more vicious and extravagant dogma that 
every actual state is the best for its time. 

The second type of argument, the psychologic, is based on the 
assumption that all theories of natural law must be intellectual- 
istic and individualistic. The eighteenth^'fcentury was un- 
doubtedly intellectualistic, in the sense that it attributed 
entirely too much to conscious experience, deliberate invention 
or consensual contract, 2 and too little to slow unconscious 
growth; and we can but smile at the astounding naivete of such 
views as that religion is an invention of the priests. But while 
a shallow mechanical intellectualism did color all the specula- 
tion of the Enlightenment, there is no necessary connection 
between it and the theories of natural law. Certainly the jural 

1 24, Harvard Law Review, 600-604. 

4 The classical theory of natural law embodied in the Canon Law or in the 
writings of St. Thomas, is entirely free from this tendency to reduce all obligations 
to contractual ones. Anglo-American historical jurisprudence, however, influenced 
by Maine's maxim "Legal progress is from status to contract," has gone far in 
reading fictional consent or contract into the law. 
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views of Grotius, Hobbes, Spinoza, or even those of Locke and 
Rousseau cannot be so easily condemned. Moreover, a great 
deal may be said for the view that would prefer the shallow 
intellectualism of the Enlightenment to the romantic distrust of 
human reason, which denies (as e. g., Hegel, Karl Marx, and, in 
part, Savigny) that reflective thought can aid in the trans- 
formation of jural and political institutions. 1 

Similar considerations hold in regard to the supposed indi- 
vidualism of all natural law theories. Eighteenth and even 
seventeenth century speculation did undoubtedly err in attri- 
buting a self-sufficiency to the abstract or isolated individual 
which modern psychology holds he could not have in the absence 
of organized society. Government and laws, we now see, are 
not mere external checks over affairs which might prosper with- 
out them, but necessary conditions of organized social life. 
There might be physical objects, but no property, industry, or 
family continuity without property and family law adequately 
enforced. But while laws and government protection create 
legal rights, the effectiveness of this process depends on the 
recognition of previously existing fundamental psychic or social 
interests. To the extent that these interests exist and demand 
protection even prior to the specific law which meets their 
demand, they are the raw material of natural rights. There is 
no property in ideas or published works before the existence of 
patent and copyright laws; but interests and claims do exist 
prior to and not as creatures of these laws which they call into 
being. The latter must justify themselves by the services they 
render to these and other interests. 

The third or purely legal argument has received its definitive 
form in Bergbohm's Jurisprudenz und Rechtsphilosophie. It is not 
unfair to represent his attitude to natural law as parallel to that 
of the pious Mohammedan to learning outside that of the Koran : 
Natural law either repeats the rules of positive law, and is futile, 
or it contradicts them and is illegal and not law at all. Con- 

1 It may seem strange that a panlogist like Hegel should be such a contemner 
of reflective reason. But that he was so influenced by the Romantic reaction 
against the Enlightenment and the Revolution, his Rechtsphilosophie proves beyond 
doubt. 
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ditioning this is, of course, the belief in the all-sufficiency of 
positive law as a closed legal system to regulate all possible 
cases. Unfortunately, however, the distinction between positive 
and natural law is not as well defined as that between the Koran 
and all other books. If positive law means law actually enacted 
by some human agency devoid of supernatural omniscience, it is 
clear that it cannot foresee and regulate all possible contingencies. 
The domains of life thus not provided for in the positive law 
are regulated by the customary rules of what people think fair, 
which thus constitute a natural or non-positive law. Where 
such rules, though non-legal, are fairly well established, judges 
will be bound by them (except in cases where their own sense of 
fairness asserts itself). Those who believe in the closed or all- 
comprehensive character of the positive law have tried to save 
their theory from these facts by saying that the positive law is 
only formally, not materially, closed. But this, like the fiction 
that whatever the sovereign has not prohibited happens by his 
command, gives us very little insight into the life of the law. 
It certainly ought not to hide the fact that ethical views as to 
what is fair and just are, and always have been, streaming into 
the law through all the human agencies that are connected 
with it, judges and jurists as well as legislature and public opinion. 
Indeed, the body of the law could not long maintain itself if it 
did not conform in large measure to the prevailing sense of 
justice. 

Reviewing Lorimer's Institutes of Law, Pollock says of natural 
law that it "either does not exist or does not concern lawyers 
more than any one else," and "I do not see that a jurist is 
bound to be a moral philosopher more than other men." But 
twenty years later he says: 1 "Some English writers half a century 
behind their time still maintain the absolute Benthamite aver- 
sion to its name (natural law). Meanwhile, our courts have 
to go on making a great deal of law, which is really natural law, 
whether they know it or not, for they must find a solution for 
every question that comes before them, and general considera- 

1 Pollock, Essays in Ethics and Jurisprudence, pp. 19, 23, and the Expansion 
of the Common Law, Ch. IV. 
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tions of justice and convenience must be relied on in default of 
positive authority." 

But if the sense of justice must necessarily exercise an influ- 
ence in any growing law, 1 it becomes of utmost importance to 
the jurist that the principles of justice or natural law should 
receive the careful and critical treatment which we call scientific 
method. Hence, the Continental jurists who are giving up the 
view that legal interpretation is a mechanical process of extracting 
from the words of a statute a peculiar and magical essence called 
the will of the legislator, and who recognize that jurisprudence 
must necessarily be growing and creative, are also beginning to 
recognize the need of a systematic science of justice or natural 
law. 

As foreign ideas, however, may seem undesirable immigrants 
in the field of American jurisprudence, we can press the last 
point in the field that is peculiarly native to us, that is, our 
constitutional law. The bills of rights of our Federal and State 
Constitutions embody certain popular principles of justice, and 
in spite of over a century of judicature, such phrases as 'due 
process of law,' 'equal protection of rights,' etc., are still essen- 
tially more or less vague moral maxims, — the effort to trans- 
form them into legal principles of fixed meaning being thwarted 
by the imperative need of making an eighteenth century docu- 
ment fit the needs of twentieth century life. Hence, the problem 
of justice remains an inescapable one in the field of constitutional 
law. 

1 1 dwelt on this point at the last meeting of this Conference (see the Process 
of Judicial Legislation, American Law Review, March, 1914) and it would not be 
proper to repeat the arguments there made. I may, however, mention two argu- 
ments that have been advanced against the position there indicated. (1) Judges, 
we are told, have no license to legislate at will in the interests of justice and morality. 
Certainly not. But neither have they authority to decide any cases that are not 
presented to them. When, however, cases are presented, they must decide; and 
when issues come up, as they certainly do nowadays, which require the weighing 
of considerations of public policy, social welfare or justice, judges must legislate. 
(2) It is also urged that in new cases, judges must depend on the analogy of estab- 
lished principles. But it is a poor lawyer who cannot meet an analogy against him 
with another one in his favor, and upright judges, in choosing or weighing the 
force of different or competing analogies, must inevitably rely on their sense of 
justice. 
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Those who would denude the phrases of our bills of rights of 
their moral connotation urge that it is not well for courts of law 
to become courts of morals. Without wishing on this occasion 
to discuss the advisability of a system of government whereby a 
very small number of non-elective judges must, on the basis of a 
few hours' argument, say the deciding word on grave public 
questions, such as railroad rates, industrial combinations, etc., 
and without wishing to pass judgment on the actual results of 
our courts' efforts to enforce the body of moral principles (some 
at least of which they hold to be independent or anterior to all 
written constitutions), we may still urge that the fear of our 
courts becoming censors of morals is not well taken. The 
objection is not well taken because it fails to distinguish between 
individual morals, which must take into account personal 
motives, and questions of right and wrong in external and en- 
forcible relations. The moral principles of our bills of rights 
are entirely of the latter kind. It is for that reason that I think 
it advisable to keep the old distinction between the science of 
natural rights or justice and the science of personal morals or 
ethics. The principles of justice applicable and enforcible in 
public relations may be regarded as part of social ethics, but they 
form a distinct group of problems relatively as independent of 
the other problems as the questions of economics are of the 
other questions of sociology. If the work of our courts in apply- 
ing maxims of natural law has proved unsatisfactory, it does not 
follow that principles of justice cannot or ought not be worked 
into the law. Legal history shows that they always have been 
the life of the law. 1 So far as the use of the moral maxims of 
our bills of rights has actually proved unsatisfactory, the causes 
are to be sought in the specific conditions under which our courts 
have done their work. Of these conditions not the least harm- 
ful is the belief that jurists need no special training in the science 
of justice (either because law has nothing to do with justice, or 
else because what constitutes justice under any given condition 
is something which anyone can readily determine by asking a 

1 There is no adequate direct history of the interaction between positive and 
natural law; but material will be found in the writings of M. Voigt in Landsberg's 
Cesckichte, N. Liszt's Deutsche Slrafrecht, and Gierke's Genossenschaftsrecht, vol. 4. 
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magical arbiter called conscience). It may well be that such 
phrases as due process of law, cruel and unusual punishment, 
republican form of government, and direct tax, are too hope- 
lessly vague to serve as definite legal rules. But these phrases 
will not prevent courts giving the stamp of constitutionality to 
legislation the justice of which can be shown to them. 

The essence of all doctrines of natural law is the appeal from 
positive law to justice, from the law that is to the law which 
ought to be; 1 and unless we are ready to assert that the concept 
of a law that ought to be is for some reason an inadmissible one, 
the roots of natural law remain untouched. Now, it is true that 
the issue has seldom been so sharply put, for to do so is to espouse 
an amount of dualism between the is and the ought which is 
shocking to the philosophically respectable. The respectable 
dread to admit the existence of real conflicts in our intellectual 
household ; they would rather conceal them by ambiguous terms 
such as natural, or normal. This is most apparent in the most 
philistine of all philosophic schools, the Stoics, whose tremendous 
influence in jurisprudence has brought about much intellectual 
confusion. There have not, of course, been wanting intellectual 
radicals who, in the interests of a strident monism have clearly 
and conscientiously attempted to eliminate the chasm between 
the ought and the is, either by denying the former, or by trying 
to reduce it to a species of the latter. Thrasymachus's definition 
of justice as the interests of the stronger, finds its modern form 

1 For this reason I must reject Professor Fite's attempt, in his Individualism, 
to reduce natural rights to a question of intellect-power, or intelligent self-assertion. 
It seems to me a subtle way of reducing questions of right to a species of might. 
Basing his theory on an analysis of consciousness, Professor Fite consistently arrives 
at the position that the unintelligent have no rights. If that were so, we would 
have to say that infants, before the age of self-consciousness, and the senile or 
demented have no rights whatsoever, and anyone who takes advantage of his 
superior intelligence in dealing with them is exercising his rights. In one case, 
at least, Professor Fite does not hesitate to follow his theory to such a conclusion. 
A nation, he tells us, which allows valuable public lands to pass into private hands 
through lack of interest and intelligence should not complain of being robbed. If 
Professor Fite were consistent, he would have to say, not only that the public has 
no right to complain of being robbed because of its ignorance, but that the robber 
is perfectly justified, so long as the public does not know a way of recovering it. 
This, indeed, would be reducing questions of right to questions of might, but it 
would really make the predicate right devoid of all meaning. 
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in the definition of right as the will of the sovereign, of the people, 
or of the dominant group. But few of these radical immoralists 
have had the courage of their convictions; they smuggle in some 
normative principle, such as harmony with the tendency of 
evolution, social solidarity, etc., as the valid ideal. Marx may 
have boasted that he never made use of the word justice in his 
writings; but his followers would dwindle into insignificance if 
they could not appeal against the crying injustices of the present 
'system.' The most courageous of all immoralists, Hobbes and 
Nietzsche, have not escaped the necessity of admitting, in a more 
or less thinly disguised form, a moral imperative contrary to the 
actually established forces. Our analytical school of jurispru- 
dence, pretending to study only the law that is, has been re- 
peatedly shown to be permeated with an anonymous natural law. 
The boldest attempt in history to do away with the antithesis 
between what is and what ought to be is, of course, the Hegelian 
philosophy, with its violent assertion of the complete identity of 
the real and the rational. And it is one of the instructive ironies 
of fate that this most monistic utterance of man should have led 
to the widest rift that ever separated the adherents of a philo- 
sophic school. To the orthodox or conservative right this meant 
the glorification or deification of the actual Prussian state. To 
the revolutionary left, of the type of Proudhon, it meant the 
denial of the right of existence to the irrational actual state. 
Nor need this surprise us, as the Hegelian philosophy is at least 
as fluid as its object, of which, indeed, it professes to be the 
outcome. By its own dialectic it sets up its own opposite, so 
that its assertion of the identity of the real and the rational 
gives way to the insight that, in the necessary opposition between 
these two we have the clue to the process or life of civilization. 
If the jurist objects that this is indeed fishing in muddy rather 
than deep waters, and that the science of law has, fortunately, 
nothing to do with all this, our answer is that this is precisely 
the muddy condition in which the legal theory of this country 
finds itself to-day. In the prevalent legal theory we find the 
conflicting assertions that the law is (and ought to be) the will 
of the people, and that it is (and ought to be) the expression of 
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immutable justice; and an unwillingness to recognize the incon- 
sistency which this involves. Professional philosophers, it seems, 
are not the only ones to take refuge in a twilight zone when their 
eyes are not strong enough to face sun-clear distinctions. The 
intellectual motives which lead to this disinclination to admit a 
sharp distinction between what is and what ought to be, come 
out perhaps clearest in the noble efforts of physicians engaged 
in teaching sex hygiene and furthering sex morality. They are 
afraid to characterize certain practices as immoral. They 
think it is more scientific to use such terms as unnatural or 
abnormal, knowing full well that these practices are natural in 
the sense that they are due to what are called natural causes, 
and normal in the sense that they are, alas, quite usual and 
widespread. 

One of the roots of this error, which is also the basis of all 
empiricism, is the assumption that science necessarily deals only 
with the actual. It would take us far afield to point out that 
this is based on the inadequate analysis of scientific procedure 
which is embodied in the Aristotelian or scholastic logic with its 
underlying assumption that all propositions are of the substance- 
attribute type. But as certain as that mathematics is a science, 
and enters into all the physical sciences, just so certain it is that 
all developed sciences deal with that which ought to exist if 
certain premises be true. The objects of two contrary hypotheses 
cannot both exist; yet in every branch of any developed science 
progress depends upon such rival hypotheses receiving equally 
careful scientific elaboration before either can be rejected. In- 
deed, every branch of science aims to assume the form of rational 
mechanics or geometry, in which we do not directly deal with 
the realm of existence, but rather with the realm of validity or 
the valid consequences of given hypotheses or axioms. And 
not only scientific progress, but all practical activities, such as 
those of statesmanship, depend upon reasoning of the form, 
'what would happen if this engine were perfect or frictionless?' 
even though we know such perfection to be impossible. In- 
telligent action demands that we know what will happen if we 
turn to the right and what will happen if we turn to the left, 
though it is certain we cannot do both. 
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The metaphysical objection to the possibility of a theory of 
natural law or justice runs thus 1 — "Questions of justice are rela- 
tive to time, place, and the changing conditions of life. Hence 
there cannot be such a thing as a definite science of these matters." 
The widespread prevalence of this view, even in high places, 
shows how wofully unfamiliar is the logic of science. The objec- 
tion ignores the difference between a substantive code and a 
science of principles, a distinction which ought to be as clear 
as that between the directions of the engineer to the builder and 
the science of mechanics. The temperature or the time of 
sunrise of different places undoubtedly varies, yet that does not 
prove the absence of a rule or formula for computing it. 
Similarly substantive rules such as those of property cannot be 
well drawn without taking into account specific agricultural or 
industrial conditions. But this does not deny — on the contrary, 
it presupposes — the existence of a general rule or method for 
the determination of how far any property rule justly meets the 
demands of its time. Doubtless, because of the great simplicity 
of its subject matter and the greater development of methods of 
measurement, physical science has attained a degree of rigor and 
accuracy of formulation which the social sciences have not 
attained, and may perhaps never attain. But since the rise in 
physics of what has been called the statistical view of nature, 
there is no ground for denying that the difference in this respect 
between the physical and the social sciences is simply one of 
degree. Moreover, there are indications that the variability 
of social judgments, such as those with regard to justice, has as a 
matter of fact been greatly exaggerated. The first impression of 
savage life as gathered from the reports of scientifically untrained 
travelers and others interested in noting striking differences, 
together with the intellectual intoxication produced by the 
frenzied acceptance of the principle of universal evolution, have 
combined to produce an over-emphasis on the diversities of 

1 See Levy-Bruhl, La Morale el la Science des Moeurs, pp. 257, 260, 279. It is 
instructive to notice how Levy-Bruhl, like others, expells the science of ethics 
through the front door, only to let it in again through a side door as a 'rational 
art.' There seems to me no reason for refusing to admit that all sciences are 
'rational arts' of ordering judgments according to their relations to each other. 
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human culture. As soon, however, as we get over the disposition 
to run wild with the concept of evolution, and examine the matter 
somewhat soberly, the fundamental resemblances of all human 
races and modes of life will be seen not to have lost significance. 
Historians as radical and free from metaphysical preferences as 
Robinson find it necessary to emphasize the fundamental unity 
of human history, as opposed to the differences which separate 
us from the Greeks or Assyrians, and critical ethnologists like 
Boaz 1 are pointing out that the unscientific uncritical reports 
of untrained observers as to so-called primitive life have produced 
false impressions of radical moral differences, and that the actual 
variations of moral opinion are explicable by the variation of 
social conditions. In ordinary affairs and in public discussion 
we all do undoubtedly assume a large amount of agreement as 
to what constitutes justice. And while such agreement is not 
conclusive, it offers a sufficiently definite starting point for a 
critical science, which, according to the Platonic method, con- 
sists in positing ideals (or hypotheses) and criticizing or testing 
them in the light of ascertained social fact. 

Militating against this program are the prevalent views (i) 
that questions of justice are all matters of opinion, and (2) that 
all things are in a flux but that there is no logos (reason or formu- 
la) to determine the fact that things are changing, and no 
definite measure according to which they do so. Against the 
first, or sophistic position, it is sufficient to point out that no 
one in practice disbelieves that one opinion may be better founded 
than another. Against the blind worship of the dogma of 
universal and absolute change, it ought to be sufficient to point 
out that change and constancy are strictly co-relative terms. 
The world of experience certainly does not show us anything 
constant except in reference to that which is changing, and no 
change except by reference to something constant. We may 
generalize change as much as we like, saying that even the most 
general laws of nature that we now know, such as the laws of 
mechanics, are slowly changing, but this change can be estab- 

1 Robinson, "The Unity of History," in International Congress of Art and 
Sciences (1904), Vol. II; Boaz, The Mind of Primitive Man. 
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lished and have meaning only by means or in reference to some 
logical constant. The belief that the world consists of all change 
and no constancy is no better than the belief that all vessels 
have insides but no outsides. 

Approaching the subject from the point of view of the require- 
ments of a scientific theory, let us ask what is the character of 
the principles of legal justice or natural law, and how are they 
to be established? The traditional answer from the Stoics down 
to our own day is that they are axioms whose self-evidence is 
revealed to us by the light of natural reason. This belief is 
implied in the way in which these principles are appealed to 
in popular discussions as to natural rights. In a Catholic manual 
of socialism, we have a long list of such eternal first principles, 
which are put in the same class with such axioms as ' The whole is 
greater than any part,' ' The cause must be equal to the effect,' and 
the like. As the model for this view is presented by the Euclidean 
geometry it is suggestive to apply to these self-evident axioms 
the criticism which modern mathematics has applied to the 
Euclidean system. The discovery of non-Euclidean geometry 
and the whole trend of modern mathematical thought has led 
us to discard as unreliable the self-evident character of axioms or 
principles. Such principles as that two magnitudes equal to the 
same are equal to each other, or that a straight line is the shortest 
distance between two points, are seen to be simply definitions, 
while others are either hypotheses or assumptions or else rules of 
procedure or postulates, whose contraries may not only be just 
as conceivable but even preferable in certain systems of me- 
chanics. If now we apply the same criticism to our assumed 
principles of natural law, such as ' All men are equal before the 
law,' or ' All men have the right to life,' to the product of their 
labor, etc., it becomes evident that it will not do to rely on their 
apparent self-evidence, and that the only way to defend them 
against those who would deny them is to show that like other 
scientific principles, e. g., the Copernican hypothesis in astron- 
omy, they yield a body or system of propositions which is 
preferable to that which can possibly be established on the basis 
of their denial. But the analogy of other scientific theories 
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suggests, at least, three other cautions to be applied to the first 
principles of our science — these principles must be (i) clear, 
(2) consistent with each other, and (3) sufficient to yield a 
coherent system. 

1. That the need of clearness has not yet been met in our 
usual theories of justice may be seen by examining the principle 
of equality which Pollock and others tell us is essential to the 
idea of justice. Here, if anywhere, we seem to have an ethical 
concept of some precision capable of yielding consequences of 
some definiteness. But the moment we begin to apply it to 
actual problems, we get into hopeless difficulties. Does the 
principle of equality mean (a) that we should always ignore the 
physical, mental, and social inequalities of men and treat them 
as if they were equal, or does it mean (b) that recognizing these 
inequalities, the law should handicap the stronger or strengthen 
the weaker so that the natural inequalities might be eliminated 
and real equality introduced? Neither of these meanings is 
free from serious objections. 

(a) The same amount of bail for rich or poor, or the same tax 
on all citizens, hardly seems just — in view of the fact that equal 
sums or even equal percentages of income represent greater 
burdens on the poor than on the rich. The same punishment 
for all found guilty of an abstractly defined offence is now recog- 
nized to be often monstrous, and we are beginning to see that 
justice requires individualization of punishment. The attempt 
to carry out the provision of our bills of rights guaranteeing to 
all the equal protection of laws has been held to be our safeguard 
against class legislation, yet the actual course of the develop- 
ment of our doctrine of police power has extracted from reluctant 
courts the admission that justice demands .the recognition of 
actual 'natural' classes. Even if, however, we modify our 
principle and put it in the form that the law should impose 
equal or proportional burdens, we do not remove the radical 
indefiniteness of the principle of equality. In view of the 
great variety and heterogeneity of the services that society can 
rightly demand of different citizens, what are equal or pro- 
portional burdens? How shall we determine how much of the 
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service of the scientist is rightly equal to the services of the 
nurse, of the legislator or the musician? 

(b) Though the conception of justice as a process of equalizing 
or handicapping is very popular, few can carry it consistently. 
A fellowship in mathematics is open in a university. Does 
justice require that the weaker mathematician shall get it so 
that thereby he may be strengthened and made the equal of 
the better man devoid of similar opportunity? 

These and countless other questions do not, doubtless, offer 
insuperable objections. They may be met much in the same 
way in which the physicist meets the objection to the principle 
of gravity found in the fact that the balloon in the air, the cork 
in the water, etc., fly upward — the seeming exceptions are 
explained by a counteracting principle. Similarly the principle 
of equality might be assigned a definite valid meaning, and 
the apparent exceptions explained as due to other principles. 
This, however, demands the abandoning of the monistic or 
monarchical craving that our science of justice shall be founded 
on a single supreme principle. 

2. Our second caution, the careful determination of whether 
our diverse assumed principles of justice are consistent with 
each other, has not always been appreciated. Thus the right to 
life and the right to keep what one has produced, seem equally 
self-evident. Yet they flatly contradict each other in the case 
of the invalid, or incapacitated, whose right to life can be sustained 
only by others having to give up what they have produced. 

Contradictions like the above can doubtless be eliminated by 
assigning definite provinces to the different principles, so that 
they cannot clash, as, for instance, the theory that each is 
entitled to the necessities of life, and that only the surplus (if 
there be any) is to be distributed either according to the amounts 
produced or according to some other principle. Such attempts, 
however, cannot be completely carried out without a quantita- 
tive social science. 

3. Finally, we must ask, are the principles with which we start 
sufficient to enable us to deduce from them what constitutes 
justice in any given case? This is a question that is unanswer- 
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able a priori. No one ignorant of geometry can tell by looking 
at its axioms whether they are or are not sufficient to develop 
the complex and highly elaborate system of geometric proposi- 
tions. Similarly it is only in the presence of a vast body of 
judgments as to justice that we can tell whether our principles 
offer a sufficient theoretic foundation. 

If the above considerations have little positive value they at 
least warn us against the widespread complacent reliance on self- 
evident principles. No science of justice can be built up by an 
intellectual coup de main; patient analysis of the multitudes of 
fact as well as the proper use of principles is required. No 
mere postulating of principles, nor unimaginative abandonment 
to the infinity of details, will enable us to make the necessary 
progress. We must control the work of philosophy with the 
wealth of the facts analyzed by jurisprudence, and analyze these 
facts in the light of the most available philosophy. An ade- 
quate science of justice or natural law, therefore, requires the 
co-operation of jurists and philosophers, and is the proper task 
of this conference on Legal and Social Philosophy. 

Morris R. Cohen. 
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